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10/8/2010   

Appellant at ALJ Level 

Delaware Hospice, Inc. 

ALJ Appeal Number 

1-853270473 
Beneficiary (if not the Appellant)   List attached 

 

ALJ Decision Date 

February 2, 2012 
Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

Hospice Services 
Provider, Practitioner OR Supplier 

Delaware Hospice, Inc. 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

 

Rationale for Referral:  

Delaware Hospice, Inc. (Appellant) requested an Administrative Law Judge (ALJ) 

review the Qualified Independent Contractor’s, Maximus Federal Services (QIC), denial 

of Medicare coverage for hospice services Appellant furnished the beneficiary from 

June 1 to 30, 2010.  The QIC denied Medicare coverage of the services because the 

documentation in the beneficiary’s medical record did not indicate he was terminally ill.  

After a telephonic hearing, the ALJ affirmed the QIC’s finding that the hospice services 

were not covered by Medicare because the beneficiary was not terminally ill.  However, 

the ALJ found Appellant was entitled to Medicare payment pursuant to the limitation on 

liability provision of section 1879 of the Social Security Act (the Act). 

The ALJ’s decision contains an error of law material to the outcome of this claim.  

Specifically, the ALJ erred as a matter of law in failing to consider CMS Ruling 95-11 

when determining section 1879 of the Act was applicable to limit Appellant’s liability.2  

See 42 C.F.R. §§ 405.1060(a)(4), 405.1063 (stating an ALJ is bound by statutes, 

regulations, National Coverage Determinations, and CMS Rulings).  This error of law is 

material to the outcome of the claim because it results in the ALJ ordering Medicare 

                                            
1
 The Centers for Medicare and Medicaid Services (CMS), formerly the Health Care 

Financing Administration (HCFA) issued ruling 95-1 to clarify CMS’s position concerning 
the requirements for determining if Medicare payment will be made under the limitation 
on liability provision, section 1879 of the Social Security Act.  HCFA Ruling 95-1 
(effective December 31, 1995) (hereinafter CMS Ruling 95-1). 

2 This referral does not dispute the ALJ’s finding the hospice services were not 
medically reasonable and necessary or the ALJ’s finding that the beneficiary did not 
know and could not have reasonably been expected to know the hospice services were 
not covered by Medicare. 
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reimbursement for noncovered hospice services for which Appellant knew or could have 

reasonably been expected to know were not covered by Medicare. 

 

Background:  

Appellant furnished the beneficiary hospice services from June 1 to 30, 2010.  ALJ at 1.  

On initial determination, the Medicare Administrative Contractor, CGS, Inc. (MAC), 

denied Medicare coverage of the hospice services because the medical record lacked 

the requisite physician certifications.  Exh.3 at 76.  On redetermination, the MAC 

affirmed the denial, finding the documentation did not support the beneficiary had a life 

expectancy of six months or less at the time the services were furnished.  Exh.3 at 77.  

The MAC held Appellant financially liable for the noncovered services.  Id. 

Thereafter, the QIC issued an unfavorable reconsideration, finding the medical 

documentation did not establish the beneficiary had a life expectancy of six months or 

less:  “The record did not support a ten percent weight loss in the prior six months or 

inability to maintain caloric intake, signs of increasing dysphagia or aspiration, 

uncontrolled pain, severe recurrent infections, multiple decubitus ulcers, abnormal 

laboratories, or decline in functional scoring or unstable co-morbid or secondary 

conditions.”  Exh.4 at 90.  The QIC also noted Appellant failed to submit the requisite 

physician certification of the beneficiary’s terminal illness.  Id. 

As a result of the unfavorable contractor decisions, Appellant requested ALJ review.  

Exh.5 a 108.  After a telephonic hearing, the ALJ issued a decision finding the hospice 

services were not medically reasonable and necessary because the beneficiary was not 

terminally ill and thus, did not qualify for hospice services.  ALJ at 5.  In reaching its 

conclusion, the ALJ cited Local Coverage Determination (LCD) L13653, titled “Hospice 

Determining Terminal Status,” and found the documentation in the beneficiary’s medical 

record did not support a decline during the dates of service.  Id.; see Hospice 

Determining Terminal Status, LCD L13653, Rev. 7, available at 

www.cms.gov/medicare-coverage-database.   The ALJ noted two persuasive facts:  “the 

improvement in PPS from 40% to 50 or 60% and the suggestion by the physician that 

the beneficiary be removed from hospice and restart treatment.”  ALJ at 5. 

After finding the hospice services were not medically reasonable and necessary, the 

ALJ addressed the application of the Limitation on Liability provision of section 1879 of 

the Act.  ALJ at 6.  The ALJ found the beneficiary did not and could not have reasonably 

been expected to know the hospice services were not covered by Medicare.  Id.  

Additionally, the ALJ found section 1879 of the Act was also applicable to limit 

Appellant’s liability: 

After carefully reviewing the evidence presented at the hearing, I find that it is 

very difficult to prognosticate a patient’s status from month to month, so I am 

waiving the provider’s liability [in] this case because the appellant could not have 

reasonably been expected to know the services would not be covered. 

http://www.cms.gov/medicare-coverage-database
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Id.  This referral requesting the Council accept own motion review follows. 

 

Applicable Law, Regulation, and Medicare Policy:  

An ALJ is bound by statutes, regulations, National Coverage Determinations (NCD), 

and the Centers for Medicare and Medicaid Services’s (CMS) rulings.  42 C.F.R. §§ 

405.1060(a)(4), 405.1063.  However, an ALJ is not bound by contractor Local Coverage 

Determinations (LCD), Local Medicare Review Policies (LMRP), or CMS program 

guidance such as program memoranda and manual instructions, “but will give 

substantial deference to these policies if they are applicable to a particular case.”  42 

C.F.R. § 405.1062(a).  An ALJ must explain its reasoning for deviating from a LCD, 

LMRP, or CMS’s program guidance in a particular case.  42 C.F.R. § 405.1062(b). 

Section 1879 of the Act is the Limitation on Liability provision of the Social Security Act.  

It provides financial protection to healthcare providers and beneficiaries from 

unexpected liability for items and services which do not meet Medicare coverage 

criteria, under certain circumstances.  Social Security Act § 1879.  In order for the 

Limitation on Liability provision to apply, two conditions must be satisfied: (1) Medicare 

coverage for the items or services was denied by reason of sections 1862(a)(1), 

1862(a)(9), or 1879(g) of the Act; and (2) the healthcare provider and beneficiary “did 

not know, and could not reasonably have been expected to know, that payment would 

not be made for such items or services.”  Id. 

Pertinent to this case, a coverage denial on the basis of section 1862(a)(1)(C) of the Act 

is a denial of Medicare reimbursement for hospice care services “which are not 

reasonable and necessary for the palliation or management of terminal illness.”  A 

coverage denial on the basis of section 1862(a)(9) of the Act is a denial “where such 

expenses are for custodial care (except, in the case of hospice care, as is otherwise 

permitted under [section 1862(a)(1)(C) of the Act].”  A coverage denial on the basis of 

section 1879(g)(1) of the Act is a denial of Medicare coverage for home health care 

services because the individual did not meet the eligibility requirements for home health 

care coverage because the individual was not confined to his or her home or did not 

need skilled nursing care on an intermittent basis.  A coverage denial on the basis of 

section 1879(g)(2) of the Act is a denial of Medicare coverage of hospice care after a 

determination that the individual is not terminally ill. 

The CFR addresses the Limitation on Liability’s application for hospice services in 

section 411.400 of Title 42 of the CFR.  Specifically, the regulation permits Medicare 

payment for hospice services denied as not reasonable and necessary if the “services 

were furnished by a provider or by a practitioner or supplier that had accepted 

assignment of benefits for those services” and if neither the beneficiary nor healthcare 

provider knew or could reasonably have been expected to know the services would be 

excluded from coverage.  42 C.F.R. § 411.400(a). 
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Section 411.406 of Title 42 of the CFR sets forth the criteria for determining whether a 

healthcare provider knew the services were excluded from Medicare coverage as 

custodial care or as not reasonable and necessary: 

(a) Basic rule. A provider, practitioner, or supplier that furnished services which 

constitute custodial care under §411.15(g) or that are not reasonable and 

necessary under §411.15(k) is considered to have known that the service were 

not covered if any one of the conditions specified in paragraphs (b) through (e) of 

this section is met. 

(b) Notice from the QIC, intermediary or carrier.  The QIO, intermediary, or carrier 

had informed the provider, practitioner, or supplier that the services furnished 

were not covered, or that similar or reasonably comparable services were not 

covered. 

(c) Notice from the utilization review committee or the beneficiary’s attending 

physician.  The utilization review group or committee for the provider or the 

beneficiary’s attending physician had informed the provider that these services 

were not covered. 

(d) Notice from the provider, practitioner, or supplier to the beneficiary.  Before 

services were furnished, the provider, practitioner or supplier informed the 

beneficiary that – 

(1) The services were not covered; or 

(2) The beneficiary no longer needed covered services. 

(e) Knowledge based on experience, actual notice, or constructive notice.  It is 

clear that the provider, practitioner, or supplier could have been expected to have 

known that the services were excluded from coverage on the basis of the 

following: 

(1) Its receipt of CMS notices, including manual issuances, bulletins, or other 

written guides or directives from intermediaries, carriers, or QIOs, including 

notification of QIO screening criteria specific to the condition of the beneficiary 

for whom the furnished services are at issue and of medical procedures 

subject to preadmission review by a QIO. 

(2) Federal Register publications containing notice of national coverage 

decisions or of other specifications regarding noncoverage of an item or 

service. 

(3) Its knowledge of what are considered acceptable standards of practice by 

the local medical community. 

A participant in Medicare is charged with knowledge of the Medicare regulations and 

with understanding Medicare will not provide reimbursement for services improperly 

documented.  Ch.30, §§ 40.1, 40.1.1 of Medicare Claims Processing Manual (MCPM) 
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(CMS Pub. 100-04); see also Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384-85 

(1947) (finding the publishing of rules and regulations in the Federal Register gives legal 

notice of their contents); Maximum Comfort, Inc. v. Sec’y of Health & Human Servs., 

512 F.3d 1081, 1088 (9th Cir. 2007) (finding supplier had constructive notice of 

publications from the Medicare contractor setting forth documentation requirements); 

KGV Easy Leasing Corp. v. Sebelius, No. 09-56393 (9th Cir. 2011) (finding the supplier 

was not entitled to a waiver of liability pursuant to section 1879 of the Social Security 

Act for failing to provide sufficient documentation to meet regulatory requirements 

because the supplier knew or should have known the claims would be denied).  

Additionally, the certification statement signed by providers and suppliers applying for 

enrollment in the Medicare program includes a provision whereby the applicant attests 

to understanding “that payment of a claim by Medicare is conditioned upon the claim 

and the underlying transaction complying with [Medicare] laws, regulations, and 

program instructions . . . , and on . . . compliance with all applicable conditions of 

participation in Medicare.”  Medicare Enrollment Application, CMS-855B, §15, available 

at http://www.cms.gov/CMSforms/downloads/cms855b.pdf. 

CMS clarified its position concerning the requirements for determining whether 

Medicare payment will be made under the limitation of liability provision found in section 

1879 of the Act with Ruling 95-1.  Section IV(b) of Ruling 95-1, titled “When a Provider 

Is Always Considered To Have Prior Knowledge,” states: 

No Medicare payment will be made to any other provider for any claim if previous 

notification was given or if for any other reason the provider clearly should have 

known that the claim would be denied.  This includes providers that have a 

favorable presumption, since the presumption is rebutted where there is clear 

and obvious evidence that the provider knew or should have known that the 

services or items at issue would be denied. 

Sections 9126(c) and 9205 of COBRA and section 9505(f) of OBRA ’86, which 

reinstated the use of a favorable presumption, require application of the 

presumption in the manner provided in regulations in effect as of July 1, 1985 (42 

CFR 405.195 and 405.196).  Section 405.195(a) explicitly provided for a 

rebuttable presumption.  General legal principles provide that a rebuttable (or 

“disputable”) presumption controls unless and until it is invalidated by proof of 

evidence contrary to the presumption.  If evidence contrary to the presumption is 

found, the presumption disappears and the case stands upon the facts and the 

reasonable inferences to be drawn therefrom.  Therefore, in all cases in which 

there is evidence that a provider had knowledge or should have had knowledge 

that services or items would be denied, the favorable presumption is rebutted. 

Criteria for determining whether a provider had knowledge or should have had 

knowledge that services or items would be denied are in regulations at 42 CFR 

411.406 and in 3439.B. through 3439.G. of the Medicare Intermediary Manual.  

These sources cite various forms and methods of notification that provide 

http://www.cms.gov/CMSforms/downloads/cms855b.pdf
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sufficient evidence that the provider knew or should have known that the services 

or items would be denied.  Such notices are sufficient notice for all subsequent 

claims involving that same service or item under similar or reasonably 

comparable conditions.  In general, notification often is provided by one of the 

following sources: 

 The provider’s utilization review committee informed the provider in writing 

that the services were not covered; 

 The provider previously submitted a no-payment claim (i.e., a pro forma 

filing in which no payment is sought, rather, only a formal payment denial 

determination is requested), or submitted a claim for Medicare payment 

only at the request of the beneficiary; 

 The provider issued a written notice of the likelihood of Medicare payment 

denial for a service or item to the beneficiary; 

 We have issued manuals, bulletins, memoranda, etc., advising providers of 

the noncoverage of a particular service or category of services; 

 A Medicare contractor previously issued a written notice to the provider 

that Medicare payment for a particular service or item is denied.  This also 

includes notification of PRO screening criteria specific to the condition of 

the beneficiary for whom the furnished services are at issue and of medical 

procedures subject to preadmission review by the PRO; 

 The provider was previously notified by telephone and/or in writing that 

care is not covered or that covered care has ended; or 

 A general bulletin or newsletter was issued to providers advising that a 

specific service or item is not considered reasonable and necessary. 

The provider is accountable for information contained in the patient’s medical 

records, such as the patient’s medical chart, attending physician’s notes, or 

similar records, since these are provider records.  Evidence based on medical 

records, such as described in the following list, clearly indicates knowledge that 

Medicare payment for services or items would be denied: 

 A physician clearly indicated in the patient’s medical record that the patient 

no longer needed the services or the level of care provided; 

 The physician indicated the patient could be discharged; or 

 The attending physician refused to certify or recertify the patient’s need for 

a particular level of care covered by Medicare be he/she determined the 

patient does not require a covered level of care. 

 

Discussion:  

In finding section 1879 of the Act applicable to limit Appellant’s liability for the 

noncovered hospice services Appellant furnished the beneficiary from June 1 to 30, 

2010, the ALJ failed to consider section IV(b) of CMS Ruling 95-1 and erred as a matter 
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of law.  See 42 C.F.R. §§ 405.1060(a)(4), 405.1063 (stating an ALJ is bound by 

statutes, regulations, National Coverage Determinations, and CMS Rulings).  This error 

of law is material to the outcome of this claim because it results in the ALJ ordering 

Medicare payment for noncovered hospice services that Appellant knew or should have 

known were not covered. 

The Limitation on Liability provision of section 1879 of the Act only applies if the 

healthcare provider “did not know, and could not reasonably have been expected to 

know, that payment would not be made for such items or services.”  Section 411.406 of 

Title 42 of the CFR sets forth the criteria applicable to determine whether the healthcare 

provider knew the services were excluded from Medicare coverage as custodial care or 

as not reasonable and necessary.  Pertinent to this case, subsection (e)(1) of the 

regulation explicitly states a healthcare provider knew or could have been expected to 

know the services were excluded from coverage on the basis of “written guides or 

directives” from contractors.  42 C.F.R. § 411.406(e)(1).  Furthermore, CMS Ruling 95-1 

explicitly states if a physician clearly indicates in a patient’s medical record that the 

patient no longer needs the service or level of care the provider is furnishing or if the 

physician indicates the patient could be discharged, evidence based on medical records 

exists clearly indicating the provider had knowledge that Medicare payment for services 

or items would be denied. 

Here, the ALJ specifically found the hospice services Appellant furnished the beneficiary 

were not medically reasonable and necessary because the beneficiary’s condition was 

not terminal.  In so doing, the ALJ noted two facts contributing to its determination:  “the 

improvement in PPS from 40% to 50 or 60% and the suggestion by the physician that 

the beneficiary be removed from hospice and restart treatment.”  ALJ at 5 (emphasis 

added).  Nevertheless, the ALJ found the limitation on liability provision of section 1879 

of the Act applied because Appellant did not know and could not have reasonably 

known the hospice services would not be covered by Medicare.  ALJ at 6. 

In finding section 1879 of the Act applicable, the ALJ erred as a matter of law in failing 

to consider CMS Ruling 95-1 in light of the ALJ’s factual findings.  The ALJ found the 

beneficiary’s physician indicated the beneficiary could be discharged from hospice care 

and returned to treatment.  ALJ at 5.  CMS Ruling 95-1 characterizes a physician’s 

statement that the beneficiary no longer needs the level of care or can be discharged as 

evidence clearly indicating knowledge of noncoverage.  CMS Ruling 95-1 also states 

the provider is responsible for the information contained in the beneficiary’s medical 

record.  Therefore, in finding the limitation on liability provision applicable, the ALJ failed 

to consider the language and instructions provided in CMS Ruling 95-1 and erred as a 

matter of law.  See 42 C.F.R. §§ 405.1060(a)(4), 405.1063. 
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Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 

the outcome of this claim.  Therefore, we refer the ALJ’s decision to the Council and 

request own motion review. 

 


